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CHAD BRAZIL, individually and on behalf| No. 14-17480
of all others similarly situated,
D.C. No. 5:12-cv-01831-LHK

Plaintiff-Appellant,
V. MEMORANDUM’

DOLE PACKAGED FOODS, LLC,

Defendant-Appeliee.

Appeal from the United States District Court
for the Northern District of California
Lucy H. Koh, District Judge, Presiding

Argued and Submitted September 12, 2016
San Francisco, California

Before: W. FLETCHER, CHRISTEN, and FRIEDLAND, Circuit Judges.

Plaintiff Chad Brazil, putatively representing a class of similarly situated
consumers, alleges that Defendants deceptively described their fruit products as
“All Natural Fruit.” He appeals the district court’s orders on motions to dismiss,

for summary judgment, and on class certification. We affirm in part and reverse in

part.

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.



The district court’s decision not to stay or dismiss this case under the
doctrine of primary jurisdiction was not an abuse of discretion. Reiter v. Cooper,
507 U.S. 258, 26869 (1993) (explaining that the decision is one of discretion);
Astiana v. Hain Celestial Grp., Inc., 783 F.3d 753, 760-61 (9th Cir. 2015)
(“[P]rimary jurisdiction is not required when a referral to the agency would
significantly postpone a ruling that a court is otherwise compétent to make.”).

But the district court incorrectly granted surhmary judgment to Dole on the
merits of Brazil’s claims under the California Unfair Competition Law (UCL), Cal.
Bus. & Prof, Code §§ 17200-17210, the California False Advertising Law (FAL),
id. §§ 17500-17509, and the California Consumer Legai Remedies Act (CLRA),
Cal. Civ. Code §§ 1750—-1784. Brazil’s claims under each of these statutes are
evaluated from the perspective of a reasonable consumer, Williams v. Gerber
Prods. Co., 552 F.3d 934, 938 (9th Cir. 2008), that is, “the ordinary consumer
acting reasonably under the circumstances,” Colgan v. Leatherman Tool Grp., 38
Cal. Rptr. 3d 36, 48 (Cal. Ct. App. 2006) (citation énd quotation rnarks. omitted).
To succeed, Brazil must show Dole’s labels would probably have misled *“a

significant portion of the general consuming public or of targeted consumers,



acting reasonably in the circumstances.” Lavie v. Proctor & Gamble Co., 129 Cal.
Rpir. 2d 486, 495 (Cal. Ct. App. 2003).

Brazil argues that Dole’s labels are deceptive because they describe the
packaged fruit as “All Natural Fruit,” despite the fact that the products coﬁtain
Syﬁthetic citric and ascorbic acid. He proposed to prove the label is misleading by
citing the. label itself; his own testimony that he was deceived; Dole’s consumer
surveys prepared for the litigation; and the federal Food and Drug Administration’s
informal, non-binding policy on the use of the word “natural” in food labels.

In 1993, the FDA informally defined “natural” to mean “that nothing
artificial or synthetic . .. has been included in, or has been added to, a food that
would not normally be expected to be in the food.” Food & Drug Admin., £ ood
Labeling: Nutrient Content Claims, General Principles, Petitions, Definition of
Terms; Definitions of Nutrient Content Claims for the Fat, Fatty Acid, and
Cholesterol Content of Food, 58 Fed. Reg. 2302, 2407 (Jan. 6, 1993). In addition
to this informal policy, Brazil cited more recent FDA warning letters to food |
sellers. These sellers had described their products as “100% Natural” or “All
Natural,” and the FDA accused those descriptions of being deceptive because the
products in question included synthetic citric acid, among other substances. The
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FDA'’s letters did not always rely on the limitation that an artificial or synthetic
product would “not normally be expected to be in the food”—and, in fact, asserted
that foods that naturally contain citric acid (such as tomatoes) may not be labeled
“all natural” if synthetic citric acid is added to them.

Taken together, this evidence could allow a trier of fact to conclude that
Dole’s description of its products as “All Natural Fruit” is misleading to a
reasonable consumer. The evidence here—including the conflicting testimony of
expert witnesses and Dole employees—could also allow a trier of fact to find that
the synthetic citric and ascorbic acids in Dole’s products were not “natural.”
Summary judgment was therefore granted in error.

 The district court correctly disxﬁissed Brazil’s claims for the sale of “illegal
products.” Brazil argued the sales were illegal under California law because Dole
had made deceptive misrepresentations about the fruit on its website, thereby
causing the fruit to be mislabeled and “illegal.” See Cal. Health & Safety Code
§§ 110760, 110770. For this reason, he argued the sale was “unlawful” under the

UCL, and that he paid for a product that should not have been sold at all. But



Brazil did not see the allegedly offending statements before he purchased the fruit.!
Dole’s statements therefore cannot be said to have influenced his purchase, and he
cannot state a claim that derives from this theory of misrepresentation. See
Kwikset Corp. v. Superior Court, 246 P.3d 877, 888 & n.9 (Cal. 2011) (holding
that a plﬁintiff who alleges claims based on unlawful misfepresentations under the
UCL must show she relied on those misrepresentations); Durell v. Sharp
Healthcare, 108 Cal. Rptr. 3d 682, 693-94 (Cal. Ct. App. 2010) (appiying this
requirement expressly to claims of “unlawful” conduct under the UCL when those

claims are based on an alleged misrepresentation or deception).?

! Brazil argues his illegal-product claims were founded on
misstatements additional to those on Dole’s website, but the order he appeals
concerned only statements he did not view. His additional illegal-product claims
were dismissed in the district court’s order partially certifying the class. Brazil’s
briefing does not address that order. He cannot prevail on the basis of this late-
stage, incomplete argument. See, e.g., Smith v. Marsh, 194 F.3d 1045, 1052 (9th
Cir. 1999).

2 Although California law requires reliance in this instance, the same is

not necessarily true of the federal law of constitutional standing. A plaintiff has
constitutional standing if her claimed injury is “fairly traceable” to the defendant’s
challenged conduct, among other requirements. See Spokeo, Inc. v. Robins, 136 S.
Ct. 1540, 1547 (2016). Though Brazil did not rely on Dole’s website, his alleged
injury is “fairly traceable” to Dole, as the fruit could not have been “illegal” (and,
according to Brazil, therefore valueless) had Dole never published the statements
Brazil decries. :



Brazil’s pleadings could also be interpreted to assert that the allegedly
deceptive labels rendered Dole’s fruit illegal to sell, to receive, and to possess
under California law. In this sense, Brazil seems to be suggesting that Dole’s
website statements about certain fruit products subject him to risk of fine or
prosecution if he is found in possession of that fruit product. We are unable to find
support for this outlandish theory in the decisions of the California courts. To the
extent Brazil asserted this claim, it was correctly dismissed.

The district court did not err in its class certification decisions. The district
court correctly limited damages to the difference between the prices customers
paid and the value of the fruit théy bought-—iﬁ other words, the “price premium”
attributable to Dole’s “All Natural Fruit” labels. See In re Vioxx Class Cases, 103
Cal. Rptr. 3d 83, 96 (Cal. Ct. App. 2009) (explaining that restitution is equal to the
difference between what the plaintiff paid and the value she received in return).
Under these rules, a plaintiff cannot be awarded a full refund unless the product
she purchased was worthless. See In re Tobacco Cases I1, 192 Cal. Rptr. 3d 881,
895 (Cal. Ct. App. 2015).

Brazil has ﬁot proven Dole’s products were valueless. Recovery would

therefore be limited to the premium paid under a misunderstanding that Dole’s
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fruit was indeed “All Natural Fruit.” Because Brazil did not explain how this
premium could be calculated with proof common to the class, the district court did
not abuse its discretion by grénting Dole’s motion to decertify.

Contrary to Brazil’s argument, a greater value than the price premium is not
available to him and the proposed class under a theory of “nonrestitutionary
disgorgement.” Under Califomia law, a plaintiff who successfully proves a
defendant was unjustly enriched at his expense may in some cases recover all
profits the defendant received unjustly. See Meister v. Mensinger, 178 Cal. Rptr.
3d 604, 617—18 (Cal. Ct. App. 2014). Theoretically an award of disgorgement
may exceed an award of restitution; not always is the defendant’s benefit equal to
the plaintiff’s loss. See id. But in most cases, as in this bne, the defendant’s
benefit is equal_to the plaintiff’s loss, id. at 618, so restitution and.disgorger_nent are
functionally the same remedy. Dole’s wrongfully obtained profits are equal to the
victims’ losses: the total price premium paid by all misled purchasers. Because
Brazil has not shown that he and the class could calculate restitution with common
proof, the same is true of nonrestitutionary disgorgement. The district court

therefore committed no error by decertifying the class.



The district court did not have the benefit of our decision in Astiana, in
which we held that unjust enrichment claims may be pleaded in the alternative in
quasi-contract, see 783 F.3d at 762-63, but we affirm dismissal of the class-wide
unjust enrichment claim on the alternative ground that Brazil cannot calculate
damages on a class-wide basis, as explained above. His individual claim, however,
survives.

Tn conclusion, the district court’s orders granting summary judgment and
dismissing Brazil’s individual claim of unjust enrichment are REVERSED. The
orders dismissing Brazil’s illegal-product claims and the proposed class claim of
unjust enrichment are AFFIRMED. Likewise the district court’s decisions on
class certification are AFFIRMED.

This case is REMANDED to allow Brazil to pursue injunctive relief on
behalf of the class and his remaining individual claim for restitution. The parties

shall bear their own costs.
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Office of the Clerk
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Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir, R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appelliate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1)  A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)
A party should seek en banc rehearing only if one or more of the following
grounds exist:
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2)
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Q)

> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

Deadlines for Filing:

A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

If the mandate has issued, the petition for rehearing should be

accompanied by a motion to recall the mandate.

See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

An order to publish a previously unpublished memorandum disposition

~extends the time to file a petition for rehearing to 14 days after the date of

the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

Statement of Counsel

A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

The petition must be accompanied by a copy of the panel’s decision being

challenged.

An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7306.
Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at

www.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing

within 10 days to: , _

> Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, MN 55164-
0526 (Attn: Jean Green, Senior Publications Coordinator);

»  and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter. :
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United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

This form is available as a fillable version at:

hitp.//cdn. ca9. uscourts. gov/datastore/uploads/forms/Form%620] 0%.20-%208il1% 200{%20Costs pdf.

Note: 1f you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

v. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable
under FRAP 39, REQUESTED ALLOWED
28 U.S.C. § 1920, (Each Column Must Be Completed) (To Be Completed by the Clerk)
9th Cir. R. 39-1
No.of | Pagesper | Cost per TOTAL No. of | Pages per | Cost per TOTAL
Docs. Deac. Page* COST Daocs. Doc. Page* COST
Excerpt of Record $ 8 $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ _ $ $
Other** $ $ § $
TOTAL: |$ TOTAL: |§

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

#* Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.

Attorneys' fees cannof be requested on this form.
Continue fo next page



Form 10. Bill of Custs - Conitnuea

I, _ , swear under penalty of perjury that the services for which costs are taxed

were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature

("s/" plus attorney's name if submitted electronically)

Date

Name of Counsel:

Attorney for:

(To Be Completed by the Clerk)

Date ‘ Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk




